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INTRODUCTION. 


Tue tendencies to pursue novelty in legislation, without the 
sufficient proof that the change sought will be for the best inte- 
rests of society, is illustrated and examined in the course of re- 
cent debates in the Senate of the State of New-York, on the 


important measures proposed—for the abolition of the penalty ”“ 


of death, and the exemption from execution of the homestead 
of a householder having a family. 
Portions of these debates, it has been deemed proper to col- 


late, and preserve in the form now presented. 


Albany, January 30, 1849. 


PR Ea tae EE - 


SPEECHES. 


January, 1849. 
The Committee of the whole Senate, Mr. Marrin in the 
Chair, having under consideration the bill to provide for 
the exemption from sale under execution of the Homestead 
of an Householder having’ a family,— 
Senator Bonn (of Oswego) addressed the Committee as 
follows :-— 


Mr. Cuarrman:—I have a word to say in rela- 
tion to the general policy of the Bill now under 
consideration; and allow me to remark, Sir, that 
my sympathies and the best feelings of my nature 


‘are strongly in favor of it; but I must confess 


that my prejudices are also strongly enlisted 
against it: indeed I have an insuperable objec- 
tion to it, fearful as I am, that in its practical 
operation and tendency, it will prove far more 
pernicious than beneficial to the great and diver- 
sified business interests of the community. 

My honorable friend from Munroe, Mr. Fuller, 
in advocating this measure the other day, when it 
was under discussion in committee of the whole, 
remarked that in his opinion it was strictly in 
accordance with the Spirit of the Age, with that 
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spirit of benevolence and christian philanthropy 
which so pre-eminently characterises the 19th 
century. 

Now, Sir, as preliminary to the discussion of 
this bill, permit me to ask, whither is the spirit of 
the present age tending? Is it productive of good ? 


Grant it; but is it not also productive of much 


evil? What, I ask, is this Spirit of the Age, of 
which we hear so much, and about which we are 
constantly talking so much? It may be denomi- 
nated the Voice of the People. But again, I ask, 
is the Voice of the People what Peter the Hermit 
declared it to be,—the Voice of God? By no 


/ means. On the contrary, it is often the Voice of 
_ Fanaticism or Bigotry, or Ignorance, or Interest, 


or Prejudice, or Revenge. Why is it, that we so 
often find ourselves responding to this voice ? 
The answer is obvious. It is because, to use the 
language of another, we are slow to detect error 
in those things which the world mistakes for truth. 
Often we find ourselves approving measures even 
in this Chamber, for no other reason than because 
they coincide with the voice of the people ; — 
measures which, when weighed in the scale of 
our better and sober judgment, we would disap- 
prove and condemn. In confirmation of this, 
allow me to call attention to certain measures 
which have been the subjects of debate in this 
body, and which, through our action thereon, 
have been placed upon our Statute Book as the 
law of the land. 
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Take, for example, the Code of Procedure, 
which passed this body last winter. We were 
told by the advocates of this measure, that it was 
in strict accordance with this miscalled spirit of 
the age, that the voice of the people demanded it, 
and that therefore all discussion must be stifled, 
and that we must swallow it without the dotting 
of an i or the crossing of at. 

In one word, Sir, that we must be mere automa- 
tons in the houses of this Spirit of the Age, for the 
registration of its edicts. Under such circum- 
stances as these—and I must admit that my sails 
were filled with the popular breeze—that I too 
floated like a feather upon the popular current, 
and was led captive at its will ;—under such cir- 
cumstances as these, I say—and I say it with all 
due deference and respect—this Code was passed 
—this child of legal reform was accouched;—a 
measure that has upheaved and upturned from 
its very foundations, all the great principles of 
jurisprudence and the elementary principles of 
practice, which have been lighthouses to the le- 
gal profession for ages—aye, Sir, ever since the 
days of Alfred ;—and which has obliterated from 
our Statute book, many of those wise and saluta- 
ry provisions, under the influence of which, both 
as a State and as individuals, we have gone on 
for years, prospering and to prosper. Yes, Sir, this 
Code has knocked our whole system of jurispru- 
dence, to use a printer’s expression, into pi—into 
one chaotic mass of anarchy and confusion. It 
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has neither “form nor comeliness’—darkness 
rests upon its face—and “gross darkness” in re- 
gard to it, rests, both upon the minds of the ju- 
diciary and the people. 

For this reason I voted yesterday against the 
continuance of this commission for another year, 
and because I believed that their efforts and la- 
bors would only make ‘confusion worse con- 


». founded”; and because I was and am confident 


that public sentiment will ere long demand that 


this whole matter shall be submitted either to 


the Commissioners of the Code, or to some other 
competent Commission which the wisdom of this 
or some succeeding Legislature may appoint ;— 
men who will devote their whole time and atten- 
tion to this important subject—who will bring 
order out of confusion, and will give us a concise 
system of practice, that will be adapted to the 
wants of the judiciary, and to the wants of the 
whole people of this State. 

Again, Sir, allow me to call the attention of the 
Senate to another act which the wisdom of this 
body enacted last winter into a law: I mean the 
act for the further protection and security of the 
rights of married women. This, we were told, 
was in accordance “with the spirit of the age’”’— 
that it was another step in the onward progress 
of human society: —An act, Sir, that in its prac- 
tical operation and tendency, will do more to 
unsettle the whole social system, and to rend 


asunder those whom God in his infinite wisdom 
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7 m" ipl of 
joins together, than any other act which has been eghe 
passed for ages. It is a truth, Sir, which Cannot gerard corm 
be gainsayed, for experience and observation both Aheloy. 
confirm it, that whenever you make man and ~— 
wife independent of each other in pecuniary in- 
terest, you make them independent of each other 
also in feeling and in affection: You at once 
loosen that ‘silver cord” which binds them toge- 
ther in the bonds of affection, of harmony, and of 
love, “‘as with hooks of steel.’ What, I would 
ask, has been the effect where this dectrine has 
prevailed? what has been the state of society, 
where the civil law has predominated over the 
common, in relation to the separate property of 
the wife and other kindred subjects? Has it not 
produced in the domestic relation, throughout the 
whole of Continental Europe, envy, jealousy, 
hatred, and revenge? Has it not engendered a 
train of evils, such as laxity of morals, and a 
. luxurious licentiousness of conduct, which are 
the landmarks of a nation’s glory, but of a na- 
tion’s decline and a nation’s decay; carrying us 
back even to that state of society that existed in 
Rome when the voice of liberty was stifled in 
her forum—when it was no longer sought for 
amongst the beautiful Isles of Venice, and when 
its sound and whisper was death upon the banks 
of the Arno. 

In confirmation of this, the traveller has now 
only to revisit the ruins of Pompeii, and as he 
wanders about amongst her once richly decora- 
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ted, but now desolate and silent streets, he can 
- behold over the doorposts of many a splendid, 
» magnificent mansion, the sign emblazoned with 
this ever memorable inscription, ‘“ Hic habitat feli- 
citas’’— an inscription, significant of that low state 
of morals which this and similar doctrines had 
engendered, and which sowed the seeds of her 
dissolution and of her premature decline and 
decay. 

Take another instance. I refer, Sir, to the bill 
abolishing Capital punishment, which was under 
discussion, in committee of the whole, yesterday. 
We were told by my much esteemed and honor- 
able friend from Dutchess, that this was also in 
accordance with “the Spirit of the Age,”—that 
it was another step from barbarism to civilization. 
Yes, in this age of the world, when knowledge is 
abroad in the earth—when its rays are being so 
diligently collected by thousands and millions of 
intellectual Ienses and mirrors, and are being so 
beautifully reflected for the irradiation and vivifi- 
éation of a world—when the sun of revelation 
is pouring its benign beams over all the nations, 
so that in fulfilment of prophecy, the long-exiled 
Jew is coming to its light, and the whole Gentile 
world to the brightness of its rising. 

In this age, I say, of light, civilization, and 
refinement, we are called upon to put an interroga- 
tory construction upon that inspired declaration, 
“‘“whoso sheddeth man’s blood, by man shall his 
blood be shed,” and thus stultifying the opinions 
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and belief of the Prophets, Apostles and Fathers, 
- who have fallen asleep, and of a long line of 
illustrious Bible commentators that have existed 
from the day “the morning stars sang together,” 
and the voice of the Great I AM was heard 
above the music of Nature’s anthem, proclaiming 
throughout the endless, boundless solitudes of a 
world, that the work of his hands was good, even 
until now;—a declaration that has ever been, 
and still should be, regarded as a command, by 
all who take revelation as a rule of their faith, 
even if they do not, through the imperfection of 
human nature, adopt its precepts as the rule of 
their practice. 

Now, in view of these things, Sir, may I not 
with propriety ask, whither is the Spirit of the 
Age leading us? whither is the legislation of the 
present age tending? what are we constantly 
legislating about? is it not to assist the poor, to 
relieve the wants and mistakes of unfortunate 
debtors? to mitigate the punishment of criminals? 
All this is well, and is in accordance with 
that injunction “‘to do good as we have opportu- 
nity,’ and to aid all in our power towards melio- 
rating the condition of human society. But it 
should not be forgotten, that if we have the poor 
always with us, so too we have the rich; that if 
we have debtors, so we have creditors; and if | 
we have criminals, we also have honest and vir- 
tuous men; and that around all, it was our 
duty to throw the egis of legislative protec- 
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tion and security. I imagine, Sir, the day not far 
distant, when there will be a reaction in the pub- 
lic mind upon this subject, and when it will de- 
mand legislation, not simply for the poor, but 
also for the rich —for the creditor as well as the 
debtor ; when it will demand that legislation 
should be less under a fear of lasing votes, and 
more for the interest of business men of the coun- 
try, who were constantly clambering the ladder 
of fortune, and some of them sitting upon its 
topmost round—arrayed not in any borrowed 
plumage or splendor, but like true American no- 
blemen, shining in the pure unsullied brightness 
of their own glory; for, by dint of their own in- 
dustry, and exertions, and well-directed efforts, 
they have made themselves what they are —they 
have been the architects of their own fame and 
their own fortune. 

Now, Sir, I ask, what is this bill under conside- 
ration, which too is said to be in accordance 
with “the Spirit of the Age?” Is it anything 
more than an attempt to carry out the Fanny 
Wright doctrine of voting every man a farm? 
This, if not the intention, will be the practical 
effect of the law. Go one step further, and pass 
a law to divide every Saturday night—one step 
more, and abolish all laws for the collection of 
debts—and you introduce the citizens of the 
State of New-York into that blissful era—that 
glorious millenium, so long the subject of radical 
predictions and hopes, when every man shall 
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sit under his own vine and fig tree, and contract 
debts and never pay them, without any to molest 
or make him afraid. Such, it seems to me, is the 
spirit of this law. I would be glad to see that 
little property which a man and his wife frequent- 
ly acquire through long years of toil, set apart 
and reserved for the benefit of the family, so that 
it would not be wasted or squandered, either 
through the errors, improvidence, or visionary 
speculations of the husband; but I believe, Sir, 
that such a law would inflict more general injury 
than it would secure individual good. It has been 
suggested that the Homestead be exempted, no 
matter what its value. Now, Sir, the practical 
operation of such an amendment to the bill would 
be, that a man worth, say $30,000, could go to 
the city of New-York, and invest two-thirds of it 
in a house and lot in some favorable part of it, 
when it would, in all probability, increase rather 
than diminish in value. The residue he could 
invest, and put afloat in business. The chances 
are, perhaps, nearly equal, that he will make mo- 
ney, with ordinary care and prudence. But, if he 
fails, he only loses one-third of his property, and 
has his $20,000 homestead to fall back upon, and 
which would furnish capital enough to go into 
business again,—for there is no reservation in 
the bill preventing a man from mortgaging or dis- 
posing of his property. 

Another amendment suggested is, that the 
amount exempted be limited to $1000. Now, Sir, 
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let me say that this sum is more than double the 
average valuation of every freeholder’s property 
in any town or county in the State. It, in effect, 
therefore, says to every man, your earnings from 
this time forth, to the amount of $1000 at ‘east, 
are your own; that it shall be yours in fee sim- 
ple while you live, and descend to your children 
when you die. 

It seems to me that it strikes at the very root 
of the credit system of our country —a. system 
whereby the poor man can successfully compete 
with the rich, and rise from obscurity and penury 
to fame and fortune. It seem to me, that it will 
produce a perfect revolution in trade in every 
town and hamlet in the State, —a revolution that 
will be productive of more evil than good. Not 
a single petition for this law, that I have heard 
of, has been presented here from the mechanics 
or working classes of the country, and still the 
great argument urged in its favor is, that it is in 
accordance with the voice of the people. I have 
been here a silent observer, in many cases of le- 
gislating in accordance with this “Spirit of the © 
Age;” and it has frequently occurred to me that 
we were too often presumptuously meddling and 
tampering with grave, important, and dangerous 
subjects; —subjects that we had better let alone, 
confident, as I am, that, not like the ‘Pool of Si- 
loam,” will the troubling of their waters produce 
a beneficial influence upon the body politic or 
society at large; and we seem to be pressing on 
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in this kind of legislation with such railroad ve- 
locity, that I have often wished there was a chief 
engineer on my side of the House, who would 
ring the bell, stop the engine, and after the sur- 
plus steam had blown off, turn the switch, and 
put the Whig car on the right track again— 
where it was when ina minority. I had always 
supposed the Whig party to be conservative — that 
this was its distinguishing feature and characte- 
ristic; but it'seems to me, that it is traveling in 
the same ultraisms and radicalisms which so pe- 
culiarly characterize the opposite party. All such 
“isms” I abominate and eschew. I came here, 
Sir, not to legislate for one class, but for all classes 
—for the rich as well as the poor; for the bond 
as well as the free; for the great and diversified 
interests of the Empire State—the State of my 
adoption—the State I live in, and the State I 
love. 


Senator Futter (of Monroe Co.) then addressed the Com- 


mittee ;— 


Mr. Futter only regretted that the beautifal and 
eloquent appeal of the Senator had been thrown 
away, in endeavoring to oppose and stop the Spi- 
rit of the Age. He seemed to have no hope for 
the future, no veneration for the past; and to be- 
lieve there had been no progress in the past, and 
would be none for the future. Had there been 
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no progress, asked Mr. F., on this very subject, 
since the time when the creditor could demand 
his pound of flesh, if it was in the bond; or could 
take the debtor, and even his wife and children, 
and sell them into hopeless bondage? Had there 
been none since the time when the debtor was 
incarcerated in a dark and dreary prison— since 
debt was considered a crime? Certainly there 
had, and all in accordance with the derided Spirit 
of the Age. The cry on every occasion had been, 
that these reforms were intended for the benefit 
of the debtor, and the oppression of the creditor; 
and yet, experience had shown, that while great 
good had been effected by it, no one had suffered. 
The law of last winter, passed to protect the 
rights of married women, was one of the best 
ever enacted, if fairly carried out. It was in ac- 
cordance with the Spirit of the Age, and the ob- 
jections which the Senator had raised against it, 
were based in the rotten and corrupt state of so- 
ciety in Europe, and not in the principle itself. 
In relation to the Practice and Pleadings reform, 
which the Senator also had berated, would any 
man say that no errors and wrong had come down 
from the feudal ages on this subject, and that no 
reform was necessary? If he did, he was wasting 
his eloquence. The reform was demanded by 
every consideration; and if it was not perfect, it 
could be amended; not omit it altogether, because 
time-honored and the relic of a barbarous age. 
All attempts at progress or reform had been met 
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with the cry of innovation. Christianity itself was 
denounced in Judea as such, and so hostile were 
the Jews to it, that they crucified its founder. 
Martin Luther, too, was denounced as an inno- 
vator—the Voice of the People, with the estab- 
lished church, was not the Voice of God, any 
more than with the Senator. Our fathers in the 
Revolution, were declared innovators, in declaring 
their independence, and proclaiming the immor- 
tal truth, that all men were born free and equal. 
But these innovations, in each case, were in ac- 
cordance with the Spirit of the Age, and became 
established. There might be defects in all these 
laws, but the great principles were proper, and 
time would eradicate the defects. Such would 
be the case with this law: if defective, the Le- 
gislature to come after us could amend it; but 
there would not be one who would dare to re- 
peal it. 


CAPITAL PUNISHMENT. 

The bill providing for the abolition of Capital Punishment 
being before a Committee of the Whole Senate, Mr. Grepprs 
_ in the Chair, Senator Corrin (of Poughkeepsie) addressed the 
Committee as follows : 

Mr.,Cuairman:—In discussing this question I 
am well aware that I shall not only have to con- 
tend with those who, in point of talent, are far 
superior to myself, but also with all the prejudices 
that have settled on the minds of the Senate from 
long established usages and customs. I am also 
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aware that there are members of the Senate, the 


generous impulses of whose natures would lead 
them to go with me in wiping from the Statute 
Book this last relic of a barbarous age, were it 
not for the settled conviction in their minds, that 
our penal codes are founded upon and have the 
sanction of the divine command. My object, then, 
in the first place, will be to look a little at that 
which they suppose constitutes that command, 
and upon which our penal codes have been estab- 
lished. We are all aware, on reference to Scrip- 
ture History, that the first case of murder which 
is recorded —a case which the Almighty adjudi- 
cated, and on which he passed sentence himself 
—that no such thing as capital punishment was 
in that case inflicted. We are also aware that 
from that time, for over 1600 years, as is admitted 
on all hands, there was never such a thing as the 
Death Penalty known. On looking a little at a 
work lately published by one of the foremost ad- 
vocates of the Death Penalty, I find he says:— 

“ The direct argument from Scripture commences with the 
ordinance against bloodshed communicated by Noah; this, 
being the first instance of Divine legislation with the punish- 
ment of death annexed as its sanction.” 

AsI before observed, for over 1600 years, then, 
no such thing as the death penalty was ever 
known. Yet we find, on looking at the arguments 
adduced by the author of this work (Dr. CuEEver), 
—and I have heard the same arguments made 
use of by different members of the Legislature 


19 


since I have been here—they state that, in the 
first instance, it was not the intention of the Al- 
mighty to inflict capital punishment on criminals 
of any kind; but under other modes of punish- 
ment, sin and crime greatly increased, until the 
Earth became filled with evil, and He had to 
sweep from it the whole human family, and un- 
der the government of Noah change the whole 
system, and from that period this law dated and 
has been continued. What must be our carnal 
conceptions of that Being above, who is omnipo- 
tent, omniscient, omnipresent, and eternal ; who 
fills the boundless regions of space ; whose cen- 
tre is every where and circumference not to be 
found; who said, “let there be light, and there 
was light; who, by the word of command, spoke 
the worlds into being, and without whose protect- 
ing care all nature must sink into an interminable 
void, to suppose he found it necessary to establish 
this system as the best method of elevating poor 
depraved man, and in consequence of the failure 
of his original experiment, found it necessary to 
resort to a still more stringent and penal code ? 
I have ever looked upon the verse adduced as the 
foundation of the system of blood, more in the 
form of an interrogatory, than as a command. 
For when we look at the context— when we see 
that the blood of the beast must be required — 
that no man is allowed to destroy man—that 
blood is required of every man and every brother 
—then we come to the interrogatory said to be a 
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command —‘‘ Whoso sheddeth man’s blood, by 
man shall his blood be shed?” Why, the idea is a 
preposterous one, to suppose that man was ever 
employed by the Creator to destroy the Creator’s 
own image. Why do we come to a conclusion of 
that kind? I answer; the question may be asked, 
and it is one easily answered. All are aware that 
in every age where statutes of law exist, it is the 
judges who are called upon to construe and define 
the meaning of those statutes. And now I would 
ask, whether an enactment should be made, and 
afterward construed and passed upon by the 
judges, if an individual came forward and set up 
his judgment and said the construction was wrong, 
if he would not be considered a fit subject for an 
Insane Asylum? Can we suppose the construc- 
tion 4000 years after, to be a more proper con- 
struction than that of the old patriarchs, under 
whom the command was immediately given ? 
On looking a little at history as it is contained in 
the Scriptures, we find that Adam was created © 
4004 years before Christ. The covenant was made 
with Noah and his children 2348 years B.C. Thus 
it appears that there was no capital punishment 
for 1666 years. The Bible tells us that Ham lived 
502 years after the flood. The covenant which 
was made with Abraham was about 101 years 
after the flood—consequently Ham, the son of 
Noah, and one under whom the command was 
immediately given, was cotemporary not only 
with all the patriarchs, but with Abraham, Isaac, 
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and even survived down to the birth of Jacob. 
Hence, I say, it is fair to infer that they must have 
understood clearly and plainly the Divine will as 
communicated to Noah. Let us now see where 
the first murder was committed after the cove- 
nant was made, and by whom. We see, accord- 
ing to the account there stated, that the first mur- 
der committed after the covenant, was one by 
the sons of Jacob himself, and it was one of the 
most atrocious ever committed, and after the vilest 
deception ;—a cold-blooded and cruel murder, in 
retaliation for the violation of the chastity of their 
sister. Now, after this, the old patriarch, Jacob, 
complained of them. He told them that “they 
had caused his name to stink among the nations 
of the earth.” He felt the injustice of their act, 
and yet if the passage was to be considered as a 
command, which he must clearly have under- 
stood if it was one, then was he bound to require 
the lives of his sons; and the brethren of Simeon 
and Levi were also required to see that justice 
was inflicted upon them for this atrocious mur- 
der. Now, those who undertake to stand as the 
advocates of capital punishment, rely on Noah’s 
text to support them. And, therefore, in this case 
they would make the old patriarch break God’s 
commandment, and a man worse than the Roman 
father, who did not scruple to sacrifice the life of 
his son to the offended laws of his country, for 
here they make him sacrifice what they say is the 
law of God. We see further, on looking at this 
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subject, that Jacob himself did adjudicate and 
pass sentence on this very case; for it appears 
that at the time when he was about to be gath- 
ered to his fathers, and he had called his children 
around him and told them what was to happen 
to their posterity — when that spiritual light from 
on high opened upon him and he was enabled to 
prophecy the events of the future —he there de- 
clared that “the sceptre should not depart from 
Judah, nor a lawgiver from between his feet, 
until Shiloh come, and unto him shall the gath- 
ering of his people be.” What was his language 
to his murderous sons? “Simeon and Levi are 
brethren, instruments of cruelty are in their habi- 
tations: O my soul, come not thou into their se- 
cret; unto their assembly, mine honor be not thou 
united’? And why? “For in their anger they 
- slew a man,” &c. “Cursed,” said he, “be their 
anger, for it was fierce, and their wrath, for it was 
cruel: I will divide them in Jacob, and scatter 
them in Israel.” The Lord uttered different lan- 
guage, though to the same effect, when he de- 
nounced on Cain that he should be “a fugitive 
and a vagabond on earth.” Pursue this subject a 
little further, and see what next followed. The 
next murder is spoken of in a very brief and em- 
phatic manner. When Moses went to look after 
his brethren, he saw an Egyptian striving with a 
Hebrew, and when he supposed no one was near 
or could see him, he slew the Egyptian and hid 
him in the-sand. What ought to have been re- 
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. quired of Moses by this command? What should 
‘the lawgiver have done, whose sceptre was not 
to depart from Judah, but to require the blood of 
Moses for that murder? And yet was it done? 

» Certainly not. But when the next day two He- 
brews were striving together, and he went to 
chide them for it, they retaliated upon him; they 
knew him not as the one to whom the sceptre 
was given, and they put the interrogatory to him, 
“Who made thee a prince and a judge over us? 
intendest thou to kill me, as thou killedst the 
Egyptian yesterday?” The same sentence fol- 
lowed him. He had to become an outcast and 
flee from his kindred and become an exile in the 
land of Midian for forty years. If the doctrines 
of the advocates for Capital Punishment had been 
held good with respect to him, he would never 
have been permitted to become an instrument in 
the hand of God to lead his people to the promised 
land. Here then we see Moses, who, at the sug- 
gestion of his vindictive temper, was ready to im- 
brue his hands in a brother’s blood —we see him 
by the power of God’s goodness changed and be- 
come one of the meekest men in the world. This 
certainly would not have taken place if that law 
had been enforced, and his blood been required. 
I shall have once more to pay my respects to my 
Brooklyn friend (Dr. Cheever). Whenever driven 
from their first position, the advocates of the death 
penalty always fall back on the Mosaic law. Dr. 
Cheever says : — 
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“The laws were not those of Moses, but of God. Jehovah 
himself was the lawgiver, and Moses acted simply as his agent 
or minister, being in no sense himself a lawgiver, as we apply 
this title to Solon and Lycurgus. The whole code, from 
beginning to end, was framed by Divine inspiration, and pos- 
sesses the authority of the Divine sanction, whether consisting 
of new precepts revealed for the first time from Heaven, or of 
precepts already in existence, and permitted by the Divine 
wisdom to stand. 

‘Not one of these precepts was ever abrogated by our Sa- 
viour ; but, on the contrary, they were sustained and sanction- 
ed by his own declarations and example. His own death ful- 
filled, and so abrogated, the Jewish Dispensation; but not one 
of its laws were abrogated, not even of its typical and cere- 
monial institutes, while he was living; and as to its moral 
precepts, they all, as well as the final causes of them, were to 
endure, not merely to the time of his crucifiction, when he 
should say, It is finished, but, till heaven and earth should pass 
away, not one jot or tittle was to be repealed, till all should 
be fulfilled.” 

Now, if this proves anything, then it proves too 
much, for we all know that under the Mosaic law, 
there were more than twenty offences that were 
punishable with death. “Whosoever curseth his 
father and mother shall die.” Well, we certainly 
do not now consider this as a crime to be punish- 
able even with imprisonment. The breaker of the 
Sabbath shall also be put to death. And I would 
inquire what authority the Legislature of New- 
York had to commute this punishment to a fine 
of seventy-five cents, if not a jot or tittle of that 
law had been repealed—if it still had the sanc- 
tion of a Divine command? Again, adulterers 
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are to be put to death. Last winter, when it was 
proposed by the Senator from the fifteenth to get 
the laws of the State to recognize it as a crime, 
to place it on the statute book as such, and al- 
though I lent him all the feeble aid I possessed 
to do it, still the Legislature refused even to re- 
cognize it as an offence. By what authority has 
the Legislature refused to do it, if it has the sanc- 
tion of a Divine command? It must be admitted, 
therefore, that all these penal codes were enacted 
by Moses in the character in which he stood as a 
lawgiver, and that this code was adapted to a 
peculiar people and time. They had just emer- 
ged from a degrading bondage, and must have 
been in a very low state of morals to require such 
sanguinary laws to control them. 
_ Leaving that branch of the subject, therefore, 
let me call attention to the expediency of the 
measure. So far as we have had any experience 
in this respect, and so far as we can judge of the 
practical operation of such laws, they have always 
had a tendency to increase crime. When this sub- , 
ject was under consideration in the Chamber of 
Deputies in France, Gen. La Fayette expressed 
himself in this manner: — 
_ “Those who ask for the adjournment of this proposition 
have not had the misfortune to see their families dragged to 
Bpeettold. I am, for my part, THE ENEMY OF THE PUNISH- 
MENT OF DEATH, and, above all, the enemy of the punishment 
f death for political offences. 
, “Few persons seem to be aware of the inseparable connec- 
- tion between the’ doctrine of the inviolability of human life, 
— 
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and religious and civil freedom. There can be no permanent 
security for any sect or party in a state of society where this 
sentiment is not acknowledged. Even the most innocent may 
be condemned, and especially during periods of great excite- 
ment. We feel, then, that we are doing a work of humanity; 
that we are attempting to lay a broader foundation for the 
whole social fabric ; one not to be laid amid the sufferings and 
groans of our fellow-beings ; one not cemented by blood and 
tears, but resting upon the immutable principles of truth.” 

For over two hundred years capital punishment 
was abolished in Rome. The effect of it was to 
show a very great diminution of crime, and that 
upon,again resorting to it, the Republic fell. 
Crime increased just exactly in proportion as 
punishment was made sanguinary. In Tuscany, 
too, capital punishment was abolished, and during 
this period of twenty years crime had decreased 
331 per cent—not only capital, but other crimes 
in like proportion; and during the last five years 
there were but five in the whole State. After its 
conquest by Napoleon, capital punishment was 
restored; and why? Because Napoleon told them 
that ‘Tuscany was then a part of France, and that 
its internal policy must be the same. The death 
penalty has always been the defence of tyrants — 
and just in the proportion as tyrants have exerci- 
sed it, has the public liberty been usurped. We 
have but little opportunity of judging of its effects, 
but if we look back to the early history of the 
country, what do we see? Our pilgrim fathers 
inflicted death as a punishment. The King of 
Terrors stood as the watch-dog to protect the 
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ant’s goods on his shelves, the horses in 
ture, the sheep upon the hills, and the hen 
the roost; aye, to expel the witches from 
. And in addition to that, it stood as the 
protector of the believers in the holy 
on. While thus pointing to the bloody code 
e Puritans, I would ask you to take a view 
isylvania under the administration of Penn, 
death penalties were unknown. Contrast 
0, and you will there find that while the 
Philadelphia acquired the name of Bro- 
arly Love, where crime was almost unknown, 
astern States were filled with crime and 
shed. And it has been remarked that the 
treaty ever made and held inviolate, was the 
made by Penn, without bloodshed, and car- 
into operation without the sanction of an 
There can be but two objects to be attained 
‘the infliction of punishment. The first, to 
rotect society against the depredation of those 
10 would prey upon it; the next, to endeavor 
reform the criminal. We must certainly be 
that so far as the last object is concerned, 
but little opportunity if death is inflicted. 
ar, all these objects can certainly be accom- 
hed, when we have immured them within the 
; of a prison, and secured them so that it is 
e for them to commit any further depre- 
1 the community. Let us do this by re- 
the pardoning power, and when that is 
et us leave the rest to that righteous Judge 
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of whom it is said, that “ Justice and judgment 
are the habitation of his Throne, but that his 
mercies endureth forever.’ 


Senator Boxer (of Brooklyn) then addressed the Commit- 
tee, as follows: 


In moving to strike out the enacting clause of 
the bill now under consideration, I supposed it 
better to determine the principle involved in it 
before we proceed to consider its details. And I 
should have been content to have taken a vote 
upon my motion without debate, for the question 
has heretofore been brought before this body, as 
well as having engaged the attention of previous 
Legislatures. _ 

I cannot, Sir, concur with the Hon. Senator who 
advocates the passage of this bill, although I have 
such entire respect, not only for the views and 
honest purposes which govern himself, but of the 

particular denomination to which he is attached, 
that it is always a matter of regret when I find 
myself unable to coincide either in sentiment or 
principle with them: it has ever been character- 
istic of that denomination, that they have opposed 
the taking of human life, under any and all cir- 
cumstances; and not alone with them, but there 
are many who are conscientiously adverse to the 
death penalty; but, Sir, I fear that the great mass 
who are clamoring for the abolition of capital 
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ishment, are those who either deny the exist- 
se of God, or, acknowledging him, do not be- 
2 in the punishment of eternal death. 
ld I believe that this was a question of mere 
policy, I would most cheerfully unite with 
nator in the endeavor to reclaim the crimi- 
however much I might abhor the crime. I 
the question as one to be determined by 
htier considerations, and cannot therefore 
to the appeal made by the Hon. Senator 
ny sympathies, nor agree with him that in 
r snce to the death penalty, we are influenced 
rejudices growing out of long-established cus- 
sand usages; these customs and usages being, 
1e considers them, “but the relics of a barba- 
is age.” Indeed, when the Senator so gave his 
jgment, I could not but remember what was 
| to the Apostle in his vision, ‘what God hath 
insed, that call not thou common.” Sir, in 
lating upon this subject, I hold that we should 
: uffer ourselves to be influenced, either by 
‘prejudices or our sympathies, but that we 
ld be governed by the Divine authority —by 
aw, as it has been made known to us in the 
pture of Truth. 
nd herein, Sir, the Senator evidently agrees 
‘me; for the basis of his argument was the 
of God; he relies upon it to sustain his po- 
n, and show that so far at least he does not 
opinion with certain members of a former 


lature, who, in a report on this very subject, — 
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made in 1846, in effect say, that in a land of uni- 
versal toleration in religion, arguments derived 
from: Scripture are not usual, and should not be 
claimed as binding in a legislative hall; and that 
it is onLY because of the respect they have for the 
opinions of those who “prescribe daily prayers 
from the preachers of the Scriptures, as a service 
preparatory to the performance of their legislative 
duties” that they answer the arguments deduced » 
from that source. I would, Sir, that the principles 
and precepts of the Sacred Book, were so deeply 
implanted in every heart, as to be evidenced by 
the action of every Legislator, rather than on every 
occasion making reference to them; but as I think 
those principles and precepts should be the found- 
ation of all legislation, it is necessary, as in this 
case, to rely upon Scripture itself. 


yv If I understood the honorable Senator aright, 


his argument was to this effect—that from the 
time of the Creation to the Deluge, there is no 
instance on record of an atonement having been 
made for the crime of murder by the death of the 
criminal; and that afier the Deluge, instead of 
decreeing the death of the murderer, God, in his 
revelation to Noah and his sons, merely put it to 
them by way of interrogation, ‘“Whoso sheddeth 
man’s blood, by man shall his blood be shed?” 
and to establish the position that God did not re- 
quire the death of the murderer, he cites the case 
of Jacob’s sons and the Shechemites, as well as 


31 


_ that of Moses himself, none of whom were put 
_ to death for the crime committed. 

_ Ifit is conceded that murder and violence was 
not punished by death prior to the Deluge, I do 
not think with the Senator, that God’s govern- 
ment would be proven to be a changeful one, if 
it be shown that that punishment was decreed 
ofter it. “When the earth was given to Adam, 
_ there had been no sin; all was simplicity and 
peace, gentleness and innocence, fearlessness and 
security. There had been no evil passions among 
men, no ferocity among animals, no knowledge 
of death, no fear of cruelty or violence 3” but sin 
entered the world, and in time “the wickedness 
of man was great in the earth,” so “that every 
imagination of the thoughts of his heart was only 
evil continually.” «And God looked upon the 
earth, and behold it was corrupt: for all flesh had 
corrupted his way upon the earth. And God said 
unto Noah, the end of the flesh is come before 
me, for the earth is filled with violence through 


_ them: and behold I will destroy them with the 


earth.” As God had said, so it came to pass; the 
earth and its inhabitants, excepting Noah and his 
family and what was taken into the Ark with 
them, were swept away by the Deluge, thus pro- 
ving the infliction of death by God himself. It 
is thus shown that a mighty difference existed 


_ between the circumstances in which Noah was 


placed on taking possession of the earth after the 
Deluge, and those of Adam when just invested 


ee 
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with the sovereignty of the creation. This differ- 
ence was “to be remembered and provided for, 
in terms of the new grant made to Noah and his 
sons, and the new covenant with him and his 


“ posterity.” Many blessings were assured under 
‘this covenant, and particularly was it intended 


to secure Noah and his family against the dread, 
which from past experience they must have en- 
tertained, lest the passions of men, which had 
already proved so ferocious, should break out 
again in universal violence and murder. 

Besides the blessings assured under this cove- 
nant, the grant was made of animal food, but with 
it there was the prohibition against eating the 
flesh with the life thereof, which is the blood 
thereof. Now, if the argument be correct, that the 
text, ““whoso sheddeth man’s blood, by man shall 
his blood be shed,” is but an interrogation to 
Noah, then may it be said that the context was 
not a prohibition, and that it sould be rendered 
« but flesh with the life thereof, which is the blood 
thereof, shall ye not eat?”’—but it is merely an 


ingenious argument of the honorable Senator, 


which the whole Scripture refutes, notwithstand- 
ing the reliance placed upon the cases of Jacob’s 
sons and Moses. In the former an outrage had 
been committed by the Shechemites, for which 
Simeon and Levi took a bloody satisfaction, but 
for which they were strongly reproved by their 
father, who evidently did not consider himself the 
minister of justice as against his own son, but 
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rho oma himself in his last moments called upon 
pronounce against them for their bloody deed, 
n the language quoted by the Senator: — “ Sime- 
und Levi are brethren; instruments of cruelty 
in their habitations. O my soul, come not 
u into their secret; unto their assembly, mine 
x be not thou united! For in their anger they 
w aman, and in their self-will they digged 
wna wall.’ As to the case of Moses, I will 
- refer to the martyr Stephen’s defence as re- 
r es ded in the New Testament, Acts Vii., 23, 24,25: 
d (Moses) when he was full forty years old, 
eame into his heart to visit his brethren, the 
dren of Israel. And seeing one of them sufter 
wrong, he defended him, and avenged him that 
we s oppressed, and smote the Egyptian: For he 
yposed his brethren would have understood how 
a +t God, by his hand, would deliver them.” 
Tmaintain, Sir, that it was a Law given to Noah, 
id two things were contained in it, namely:— 
“the power to proceed by capital punishment 
wainst the homicide, and the imperative obliga- 
ion to use that power.’ Nor was it a law con- 
fined to any particular family, tribe or people —it 
was an ordinance, just as universal and compre- 
sive, as were to be the posterity of Noah; it 
; given to him for all his sons, and all their 
aces; and the reason given for its enactment by 
e Divine Being, is one of the strongest argu- 
nts for its perpetual obligation : “For in the 
maze of God made he man.” Therefore, as long as 
5 
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there are men in God’s image, so long will the 
ordinance be in force, that whoso sheddeth man’s 
blood, by man shall his blood be shed. 

This position established, it is needless to resort 
to the Jewish code for argument as to the right or 
duty of capital punishment, although it forms a 
luminous commentary on the ordinance revealed 
to Noah; in fact, there is a manifest reference in 
that code to the ordinance, and reasons are given 
for the urgency and particularity of the divine re- 
quisitions of blood for blood. I need give but few 
references to it. Among other judgments, God 
directed -Moses to set the following before the 
Israelites: ‘“‘He that smiteth a man, so that he 
die, shall be surely put to death. And if a man 
lie not in wait, but God deliver him into his hand; 
then I will appoint thee a place whither he shall 
flee. But if aman come presumptuously upon his 
neighbour to slay him with guile; thou shalt take 
him from mine altar, that he may die.” (Exodus 
xxi., 12, 13, 14.) And again, “ He that killeth any 
man, shall surely be put to death.”’ (Lev. xxiv., 17.) 
I might refer to many other passages in the Mo- 
saic. code; but the following so clearly intimates 
that, apart from any considerations of expediency, 


there is a heinousness in the crime of murder that 


cannot be endured; that demands and must have 
present expiation in the blood of the murderer, or 
the land itself is so defiled that God cannot in- 
habit it. ‘“Whoso killeth any person, the murderer 
shall be put to death by the mouth of witnesses; 


35 


but one witness shall not testify against any per- 
son to cause him to die. Moreover, ye shall take 
no satisfaction for the life of a murderer, which 
is guilty of death; but he shall surely be put to 
_ death. So ye shall not pollute the land wherein 
ye are: for blood, it defileth the land: and the 
land cannot be cleansed of the blood that is shed 
therein, but by the blood of him that shed it. 
Defile not, therefore, the land which ye shall in- 
habit, wherein I dwell; for I the Lord dwell among 
_ the children of Israel.”” To use the language of 
__ acelebrated divine, (whose work on this subject 
was commented upon by the honorable Senator, 
and to which I have so freely referred,) “the tenor 
of these declarations, their point, explicitness, ur- 
gency and severity, would incline us to think that 
God had observed at that period the same unwil- 
lingness to execute the penalty of the Noachic 
ordinance, the same false sensibility, and the 
same tendency to infidelity, which at intervals 
prevails in society at the present day.” 

_ Having shown, Sir, that the authority for capi- 
tal punishment is derived from the ordinance of 
God as revealed to Noah, and that it is in no wise 
dependent upon, but that the Mosaic code is but 
a commentary upon that ordinance; I am not call- 
ed upon to answer the queries of the honorable 
Senator, as to our right to abrogate or commute 
that punishment, in the several cases of crime 
enumerated by him, in which death is decreed as 
the penalty by that code. Ordained as I believe 
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it was by God, I cannot but reject with a feeling 
of horror, the sentiment advanced, that the “death 
penalty is the defence of tyrants.” 

I have before alluded to a report made to the 
Legislature in 1846 on this subject. The bold as- 
sertion is made in it, that “‘the advocates of the 
death punishment would be left without scripture 
ground for the support of their argument, were 
they debarred from their appeal to the Noachic 
covenant, and the code of Moses.” The author of 
that report might as well have said, strike from 
the book the record of God’s covenants—take 
from it the evidence of the atonement which has 
been made for the sins of a world—and man 
would be left without hope here or hereafter. 

But let us go to the New Testament, and what 
have we there? We have the testimony of one 
who lived, (to use his own expressive language,) 


. in these latter days’”— one who uttered the truth, 


for he was chosen from the world by Him who 
Himself was the answer to Pilate’s memorable 
interrogatory, “What is Truth?’ I refer to Paul, 
—a man of clear, accurate good sense — of a judg- 
ment cast in the choicest mould of excellence — 
of an intense desire to know and do precisely what 
was right, and only that. He gives in one sen- 
tence, the refutation to the assertion alluded to; 
and to the theory so fallaciously founded, and so 
ingeniously woven by the Hon. Senator from the 
Ninth. He states the whole point, and like all 
great intellects, he uses but few words to convey 
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a great principle. When he stood before Festus, 
who would have had him go up to Jerusalem to 
be judged by the malignant Jews, he said, “I 
stand at Ceesar’s judgment seat, where I ought to 
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be judged; to the Jews have I done no wrong, as 
thou very well knowest. For if I be an offender, 
or have committed any thing worthy of death, I refuse 
not to die: but if there be none of these things 
whereof these accuse me, no man may deliver me 
unto them. I appeal unto Cesar.” I think, Sir, 
this must be regarded as a decisive issue of the 
question. _ 
There are those who think the severity of crimi- 
at shi porld be lessened: it may be so: 
2 te from a very distinguished 
niacin the strictest rules of 
ules which graduate the 
uilt of the transgressor 
h. Ifreputation, property, 
jailed and suffer, as repara- 
an ief afforded, the law may 
é tons short of life. The 
ent may be mitigated, and adjust- 
enti +0 the aggravations of offence; for the injured 
citizen still lives to hope, to enjoy, and to bless. 
But when the murderous hand takes life, the deed 
is final and irreparable. Human nature, the world 
over, pronounces the doom of the murderer. Life 
for life, is the righteous verdict. This is the pano- 
ply which God and the laws of society have thrown 
around the person of every citizen.” 
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It cannot be necessary for me to take up the 
time of the committee, by urging the reasons 
which so cluster around the law which prescribes 
‘the death of the murderer, as a safeguard to soci- 
ety. The long-approved action of those communi- 
ties, where human rights are most guarded, and 
human happiness best protected, is the truest com- 
mentary. The influence of this law rests upon so- 
ciety as a shield, and the community that, in a 
moment of mistaken philanthropy, removed it, 
hastes,-at the earliest opportunity, to replace it on 
the statute book. The recent vote of the Senate 
of the State of Michigan, directing its judiciary 
committee to introduce a bill re-establishing the 
law of capital punishment, is a significant in- 
stance, and one which our Senate, I am convinced, 
will not disregard or overlook. 

Who shall replace the exquisite principle of life 
—that emanation from Deity — within this tem- 
ple, fearfully and wonderfully made? Who can 
re-light the flame which the hand of the murderer 
has extinguished? Life, so valuable, demands for 
its protection the highest inducement. That it 
should be guarded by life itself; is a law which 
had its origin in the will of God— its sanction in 
the reason of man. 

I would not impose the loss of life on any other 
crime than that which can have no other adequate 
defence. Darker ages may have had their code 
of blood; but the time of Draco is passed, and that 
of the milder doctrine of the Apostle has come. 
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And so it is pronounced by our statute book ; for 

while it has swept into the oblivion that is its 
. just home, the long catalogue of capital punish- 

ments, which came down to us from those times, 

when the darkness of superstition, and not the 

light of Heaven, was the refuge of the mind —it 
¢ says to the murderer, that as he has committed a 
crime worthy of death, he must not refuse to die. 
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